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THE DRAGO DOCTRINE.* 

BY CBAMMOND KENNEDY. 



Is the forcible collection of contract debts in the interest of 
international justice and peace? 

It has often happened that negotiations which have been com- 
menced between two Governments for the settlement of the 

* Mr. Crammond Kennedy's paper on this subject, which was read at 
the first annual meeting of The American Society of International Law, 
last April, in Washington, is divided into two parts. In the first part, 
he examines the diplomatic correspondence between the Venezuelan 
government and the governments of Great Britain, Germany and Italy, 
respectively, the communications which passed between those govern- 
ments and the United States, and the protocols upon the execution of 
which the blockade of Venezuela's ports was raised and the question of 
priority of payment to the creditor nations was referred for determina- 
tion to the Hague tribunal. 

From this examination Mr. Kennedy comes to the following conclusions : 
(1) that the triple blockade was not instituted originally on account 
of any default in payment of Venezuela's public debt, principal or in- 
terest, but for the purpose of obtaining redress for wrongs and outrages 
inflicted by Venezuelans on the persons and property of the subjects of 
the blockading Powers, resident in Venezuelan territory, during inter- 
necine strife in that country: (2) that an opportunity for a settlement 
of these claims by impartial arbitration had been offered to Venezuela 
and had been rejected by her before the Powers resorted to force; (3) 
that Mr. Drago misconceived the character and purpose of the tri- 
partite intervention, and that the so-called " Drago doctrine," which 
has been evolved from his note, embodies this misapprehension and 
obscures the real significance of the proceeding; and (4) that the Powers 
never intended to acquire or permanently occupy Venezuelan territory, 
and expressly disavowed any such purpose. These conclusions are sup- 
ported by references to the official documents, including the finding of 
the Hague tribunal, " that since 1901 the government of Venezuela 
categorically refused to submit its disputes with Germany and Great 
Britain to arbitration, which was proposed several times, and especially 
by the note of the German government of July 16, 1901." 

In the second part of his paper, which is printed below, Mr. Kennedy 
takes the ground that the opinions of publicists and the practice of 
governments favor the rule of non-intervention for the collection of con- 
tract debts, but that the international right to intervene is and must 
always be held in reserve, although, as a rule, it should not be exercised 
without affording a previous opportunity of settlement to the debtor 
government by impartial arbitration. — Editor N. A. R. 
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claims of the citizens or subjects of the one against the other for 
injuries to person or property have been extended so as to in- 
clude claims arising on contract. But so averse have Govern- 
ments been in practice, to make default in payment of the na- 
tional debt a matter of diplomatic intervention that, even where 
the words " all claims " have been used in these arbitral conven- 
tions, it has been held that, unless expressly mentioned, claims 
arising upon public bonds were not within the jurisdiction of the 
arbitral tribunal and could not be considered. It was so held 
by Sir Frederick Bruce, as umpire of the United States and New 
Granadian Commission organized under the claims convention 
of September 10th, 1857; and also by the United States Com- 
missioner (Wadsworth) and the Mexican Commissioner (Za- 
macona) under the claims convention of July 4th, 1868, between 
the United States and Mexico — although, in both cases, claims 
founded on the public debt had been referred to the Commission 
by the Secretary of State. 
On that occasion, Mr. Commissioner Wadsworth said : 

" Although the United States Government has assumed the responsi- 
bility of presenting here a claim for non-payment of overdue coupons 
on a portion of the recognized bonds of the Republic of the Government 
of Mexico, and demands an award, nevertheless it appears to me that 
neither Government has with sufficient clearness agreed to refer such 
claims to this commission, and it is my decision that this case be dis- 
missed without prejudice to the rights of the holders of the bonds and 
coupons." 

In his concurring opinion, Mr. Zamacona brought out one of 
the objections commonly urged against diplomatic intervention 
on behalf of such claims — as follows : 

"The defence here maintains that claimants received bonds to the 
amount of $33,000. . . . Now, instead of $33,000, the claimants present 
$47,000 of bonds. It may very well be that they have obtained the differ- 
ence, as they say they did, but it may also very well be that they may 
have received this additional sum of bonds from some holder who per- 
haps is not an American citizen. Accepting this as a diplomatic claim, 
when in the future claims have to be settled between Mexico and the 
United States, the whole of the debt of the former would be covered by 
the flag of the latter, whose citizens would appear as monopolizing 
Mexican bonds."* 

* Moore's Arbs., Vol. IV, p. 3616. It was held, however, by the umpire 
of this Commission that it had no jurisdiction of any claims arising 
ex contractu. 
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The same view was taken by the mixed commission that sat 
at Caracas, under the claims convention of April 25th, 1866; 
and, accordingly, a claim for $558,150, of which about two- 
thirds was for interest, founded on bonds of the consolidable 
debt of Venezuela, was dismissed without prejudice; but, curi- 
ously enough, when, nearly a quarter of a century later, the 
awards of that Commission were reopened on account of alleged 
fraud on the part of the arbitrators, the new Commission, sitting 
at Washington in 1889-90, rejected the authority of the pre- 
ceding decisions and gave an award to the claimants for the face 
of the bonds, counting the peso at 75 cents gold coin of the United 
States, with five per cent, interest per annum, from April 26th, 
1853, to September 2nd, 1890. Elaborate opinions were given by 
all three Commissioners ( Andrade dissenting) , which are printed 
in extenso in the fourth volume of Moore's International Arbi- 
trations. 

It is to be especially observed, however, that in none of these 
opinions is the right of diplomatic intervention by the Govern- 
ment of the individual holders of foreign national bonds, on 
which default has been made, brought into question. Said Sir 
Frederick Bruce: 

" The Government reserves to itself on special grounds the right to 
determine when and under what conditions such support shall be given, 
and this commission cannot assume, upon the strength of a general term, 
and in the absence of express language to that effect, that the govern- 
ment of the United States intended to delegate to it powers which it 
has not exercised itself in a matter of so much delicacy." 

Commissioners Little and Findlay, of the United States and 
Venezuelan Commission of 1889-90, refer to Lord Palmerston's 
famous circular, and to Hall's remarks upon it in his Interna- 
tional Law, Mr. Findlay saying: 

"A claim is none the less a claim because it originates in contract 
instead of tort. The refusal to pay an honest claim is no less wrong 
because it happens to arise from an obligation to pay money instead 
of originating in violence offered to persons or property. Torts, as a 
rule, present more aggravated cases of injustice and affect the citizens 
at points which more loudly call for redress than ordinary breaches of 
contract, but, after all, the difference lies in degree only."* 

Eeferring to Sir Frederick Bruce's observation that the policy 

* United States and Venezuela Claims Commission, Opinions, 335. 
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of non-intervention had been pursued in such cases by the United 
States, Mr. Little said: 

" Very true, bonds are not of the character of claims ordinarily pressed 
by one Government against another; but, since the celebrated circular 
of Lord Palmerston in 1848 to British representatives at foreign courts, 
it would appear to be the established English doctrine, at least that a 
State has the right authoritatively to interpose in behalf of its subjects or 
citizens in support and enforcement of claims founded on bonds against 
other states, if it chooses to do so. (Phillimore, Int. Law, Vol. 2, 8; 
Hall, Int. Law, 236, 237. ) And both the United States and Great Britain, 
as also other Powers, have repeatedly, through treaties and other agencies, 
secured money due their citizens on contractual obligations from other 
states. And why not? 

"Hall, with much reason, says: 

" ' Fundamentally, however, there is no difference in principle between 
wrongs inflicted by breach of a monetary agreement and other wrongs 
for which the state, as itself the wrongdoer, is immediately responsible.' 

" The difference which is made in practice is in no sense obligatory, 
and it is open to the Governments to consider each case by itself, and 
to act as seems well to them on the merits."* 

This is the received opinion, against which I do not believe 
that the so-called Drago doctrine will prevail. Nevertheless, it 
is not improbable that a thorough discussion of the subject at 
The Hague would be of wide-spread benefit in making the advo- 
cates of the two opinions better acquainted with their respective 
views. 

Mr. Drago does not seem to me to deal with actual conditions. 
He speaks as if these defaults were altogether the misfortune, 
and not at all the fault, of the defaulting Governments and 
peoples. But the defaulters are sometimes grievously to blame.-)- 

* United States and Venezuela Claims Commission, Opinions, 314. 

f After stating in his Instructions to the Delegates of the United States 
to the Third International Conference of American States, held at Rio 
de Janeiro last summer, that it has long been the established policy of 
the United States not to use its armed forces for the collection of ordi- 
nary contract debts due to its citizens by other Governments, Mr. Root 
observed (under date of June 18th, 1906) : 

" It is doubtless true that the non-payment of public debts may be 
accompanied by such circumstances of fraud and wrongdoing or viola- 
tion of treaties as to justify the use of force." — Report of the Delegates, 
Doc. No. 365, Sen., 69th Cong., 2d Sess., p. 41. 

In his reply to Mr. Drago's note, without expressing concurrence or 
dissent, Mr. Hay observed: 

"The President declared in his Message to Congress, December 3rd, 
1901, that by the Monroe Doctrine 'we do not guarantee any State 
against punishment if it misconducts itself provided that punishment 
does not take the form of the acquisition of territory by any non- 
American Power. 5 " 
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The international right of intervention for the collection of 
contractual debts of Governments, although it may rarely be 
exercised, cannot be surrendered and must be held in reserve as 
a final sanction in the interest of civilization. Creditor Govern- 
ments cannot stand idly by, indefinitely, and see members of the 
family of nations live what has been styled a life of public shame 
— appealing to arms instead of reason, to force instead of law, 
and making their territories scenes of ever-recurring violence 
and bloodshed and destruction and misery. So-called "revolu- 
tions" are financed to a very considerable extent at the ex- 
pense of the foreign creditors of the state. Sources of income 
that have been appropriated by treaty as security for the pay- 
ment of public debts are seized and misappropriated, and the 
prevailing lawlessness leads not only to outrages, sometimes of 
the most ferocious character on innocent individuals, natives and 
foreigners, but also to the plunder or reckless expenditure of the 
public revenues, and to that general insecurity of life and prop- 
erty in which progress and prosperity (no matter how bountiful 
nature may have been to the country) are impossible.* 

Mr. Drago makes the following citation from Alexander Ham- 
ilton : 

" Contracts between a nation and private individuals are obligatory 
according to the conscience of the sovereign, and may not be the object 
of compelling force. They confer no right of action contrary to the 
sovereign will." 

But this does not seem to me to support Mr. Drago's conten- 
tion that under no circumstances should the public debt of a 
state be forcibly collected by other states. Hamilton was simply 
stating the old rule that the sovereign could not be sued at law 

* Referring to an episode in the financial history of San Domingo, 
Professor J. B. Moore, as agent for the United States, under the protocol 
of January 31st, 1903, for the settlement of the claims of the San Do- 
mingo Improvement Company against the Dominican Republic by arbi- 
tration, observed: 

" Evidently no one contemplated such a thing as expulsion by force 
from the security. Possibilities of earthquakes, tempests, floods, revolu- 
tions were doubtless contemplated, as reflected in the rate per cent. ; but 
no one dreamed of possible national seizure of the security; no one thought 
that after San Domingo had received the money, a Government would 
come into existence that would seize and destroy the security on the 
faith of which it was given. Otherwise there would either have been 
no loan at all or else careful provision would have been made to re- 
strain the Government from the misuse of its physical force." — Argu- 
ment of the United States before the Commission of Arbitration, p. 94. 



THE DRAQO DOCTRINE. 619 

by the subject; or, in its more modern form, that the state is 
not suable except to the extent and in the manner which it itself 
prescribes. He was not speaking of international rights and 
duties, but of the "right of action" as between subject and 
sovereign. 

Vattel, who wrote before Hamilton, ranks a contract between 
a Government and a foreign individual with treaties between na- 
tions, and there is no question that treaties may be "the ob- 
ject of compelling force." In Hamilton's time, the United 
States could not be sued at law by the private citizen; but, since 
1855, it has been suable in the Court of Claims, and, since 1863, 
subject to final judgments, on contracts with its citizens, express 
or implied, or on any law of Congress or any regulation of an 
executive department, either party having the right of appeal to 
the Supreme Court in cases involving more than $3,000;* and, 
under the Tucker Act of 1887, as recently construed by that 
court, the United States may also be sued in certain cases of a 
tortious character. -j- 

It is no longer true in the United States (or, as a rule, in other 
civilized countries) that the nation's contracts are " obligatory 
according to the conscience of the sovereign." The obligation is 
now decided by the conscience of the court, applying the law to 
the facts, and it would be revolutionary for Congress to refuse 
to pay such judgments. In his famous note, Mr. Drago says : 

" The Argentine Government has made its provinces indictable, and 
has even adopted the principle that the nation itself may be brought 
to trial before the Supreme Court on contracts which it enters into with 
individuals."! 

The petition of right by which, in England, a claim is prose- 
cuted by a subject against the Crown, has endorsed on it, when 
entertained by the court : " Soit droit fait al partie." 

Its distinguished author is not alone in claiming Hamilton and 
Hamilton's country as supporting (in principle) "the Drago 
doctrine " ; for it is stated in the Eeport of the Delegates to the 
Third International Conference at Rio de Janeiro that: 

*10 Stats, at Large, 612; 12 Stats, at Large, 765; United States vs. 
Klein, 13 Wall., 128, 144, 145. 

tDooley vs. United States, 182 U. S., 224. 228; United States vs. 
Lynch, 188 U. S., 465, 475, 476; Basso vs. United States, 40 Ct. Clms., 
202, 215, 216. 

t Forn. Rels., 1903, p. 2. 
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"It is well known that the principle advanced and so ably discussed 
by Doctor Drago has been for a great many years maintained by the 
United States, one of whose statesmen, Alexander Hamilton, early gave 
definite form to the principle, as did Lord Palmerston also when Prime 
Minister of England."* 

We have already cited Mr. Hay's memorandum on Mr. Drago's 
note and Mr. Root's instructions to the delegates; and, as for 
Lord Palmerston, he has always been regarded as the champion 
of the principle that there is a reserved international right of 
forcible intervention for the collection of the public debt of a 
defaulting state. In his famous circular, addressed in 1848 to 
British representatives at foreign courts, his lordship said: 

" If the question is to be considered in its bearing on international 
right, there can be no doubt whatever of the perfect right which the 
Government of every country possesses to take up, as a matter of diplo- 
matic negotiation, any well-founded complaint which any of its subjects 
may prefer against the Government of another country, or any wrong 
which from such foreign Government those subjects may have sus- 
tained; and if the Government of one country is entitled to demand 
redress for any one individual who may have a just but unsatisfied 
pecuniary claim upon the Government of another country, the right so 
to require redress cannot be diminished merely because the extent of 
the wrong is increased, and because, instead of there being one individual 
claiming a comparatively small sum, there are a great number of in- 
dividuals to whom a very large amount is due." 

After explaining that the British Government had pursued 
a policy of non-intervention in such cases, in the hope that the 
losses of imprudent men would prove a salutary warning to others 
and prevent foreign loans from being raised in Great Britain 
except by Governments of known good faith and ascertained 
solvency, his lordship concluded as follows: 

" But, nevertheless, it might happen that the loss occasioned to 
British subjects might become so great that it would be too high a price 
for the nation to pay for such a warning as to the future, and in such a 
state of things it might become the duty of the British Government to 
make these matters the subject of diplomatic negotiation." 

To this, Mr. Hall adds, in a note containing the foregoing 
citation: 

" A short time previously, Lord Palmerston, in answer to a question 
in the House of Commons, indicated that under certain circumstances 

* Report of the Delegates to the Third International Conference, held 
at Rio de Janeiro in 1906, p. 12. 



TEE DRAQO DOCTRINE. 621 

he might be prepared to go to the length of using force. The doctrine 
and the principles of policy laid down in Lord Palmerston's circular 
have been lately reaffirmed by Lord Salisbury. See the 'Times' of 
January 7th, 1880."* 

Assuming that there is an analogy between the relations of 
states in the family of nations and the relations of individuals in 
the state, it is very significant that as between individuals in 
every civilized country the simplest legal obligation has the whole 
force of government behind it. If I borrow money, and do not 
repay it when due, my creditor can sue me wherever he can find 
me; he can seize and sell my property in execution of his judg- 
ment; if I have made conveyances in fraud of my creditors, he 
can have these fraudulent transactions exposed and set aside, 
and compel me to pay to the uttermost extent of my ability. If 
as mortgagor I am sold out of house and home in foreclosure, 
and refuse to quit the premises, a writ of ejectment will issue 
against me, and if I commit a breach of the peace by resisting I 
may be put in jail. 

There can be no permanent peace without justice, and, with 
the world as it is, the right to enforce pecuniary obligations be- 
tween nations — as between individuals — must be reserved in the 
interest of civilization. This sanction should not be invoked 
between nations (or men) inconsiderately, or ever, perhaps, ex- 
cept as a last resort; and, when the amount or the equity of the 
obligation is in doubt, and impartial arbitration is proposed by 
the debtor Government, it should be accepted by the creditor. 
But, between nations as between individuals, the sanction of 
force will only become unnecessary when what Vattel calls the 
" innate and necessary law " has entire possession and control 
of the souls of men and the state can, therefore, do no wrong. 

But this belongs to the time of which poets have dreamed and 
seers foretold — when "mercy and truth are met together and 
righteousness and peace have kissed each other"; when men 
" shall beat their swords into ploughshares and their spears into 
pruning-hooks : when nation shall not lift up sword against na- 
tion, nor learn war any more." 

Meanwhile, this international right of which we have been 
speaking must be reserved, to be exercised by and by, let us hope, 
in better ways than war; in such a concert of nations for the 

* Hall's Inter. Law, 1st ed., part II, chap. VII, § 87, pp. 237, 238. 
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ascertainment and administration of international justice as 
would make resistance futile, as, indeed, it would have been in 
the tripartite blockade; or, better yet, as in the cases of Great 
Britain in Egypt and the United States in San Domingo, by 
helping the debtor states so to use their resources and preserve 
the peace as to enable them to regain their credit and to pay off 
their debts and thus to give them a fair start on the road that 
leads to national development and individual well-being. 

Ckammond Kennedy. 



